
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



Virginia Law Register 

R. T. W. DUKE. JR.. EDITOR. 
A. R. MICHIE and FRANK MOORE. Associate Editors. 

Issued Monthly at $S per Jtnnum. Single Numbers, SO cents. 

All Communications should be addressed to the publishers. 

The New York Legislature in a very laudable attempt to break 
up gambling at the race tracks or upon horse races, made it a 
misdemeanor "to engage in bookmaking." 
"Words! Words! "Bookmaking" is a word coined by the bet- 
Words!" ting ring to define the method of betting 
upon a horse race. The dictionaries define 
it in one place as consisting of the act of betting and in the other 
as making up a book or list of bets. The object of the law was 
absolutely obvious and plain but by a late decision of Mr. Jus- 
tice Gaynor the definition of "bookmaking" is construed with a 
technicality which seems to us to narrow the statute to its de- 
struction. A gambler was arrested at a race track for making 
bets of which he kept no apparent list and as far as the case 
shows committed nothing to writing. There was no question, 
however, that bets were laid upon the event of the horse race 
with one or more persons. Mr. Justice Gaynor directed an ac- 
quittal and decided that "there cannot be any bookmaking with- 
out writing or recording. The word in betting and as used in 
the penal code implies the use of a book or sheets of paper or 
a bulletin board or some other such thing. This is the genesis 
of the word." The decision is silent as to how the justice ob- 
tained his information, as the penal code does not attempt to 
define the word and whilst it may have been the "genesis" of 
the word, it is certainly a "revelation" to most of us that the 
plain object of the law should be defeated when its object was 
so clear and the offense so patent, by a strained literalism of 
interpretation. We doubt if the betting fraternity, which might 
be considered as expert on the subject, would ever have nar- 
rowed the meaning of the word down to the construction put 
upon it by the justice. We have always understood — fortunately 
not by personal experience — that the "bookmaker" is the individ- 
ual who so places bets that no matter how the event terminates 
he is sure to come out a winner. If he could carry his bets in 
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his head, as doubtless he will soon learn to do, the business of 
betting by gambling at horse races will assume its pristine glory 
and the law become, as it now is under Justice Gaynor's de- 
cision, a mere nullity. 

It is curious that the legislatures do not after all the decisions 
on the subject realize that for a great many years the courts have 
held to the rules of strictest construction in penal statutes, and 
no matter how plain the intent, it is the "word" which governs 
and not the manifest purpose. It is equally strange that the 
courts should now, after nearly all the disabilities which for- 
merly surrounded the prisoner at the bar have been removed, 
still hold to precedent founded upon what was then a "merciful 
leaning" and by a strict and often strained construction defeat 
the enforcement of beneficent and salutary laws intended to 
check vice and crime. 



Fortunately the courts do not always "narrow down" the con- 
struction of the words in civil matters. Despite the case of Willis 
v. Kalmbach, 15 Va. Law Register, p. 44, in 
The Poll Tax which the court narrowed the meaning of the 
Decision. word "all" to a certain class, in the case of Til- 

ton v. Herman, Treasurer, decided March 
24th, 1909, 64 S. E. 351, our Supreme Court of Appeals 
held that the word "personal" when used in connection with 
"payment" in the Constitution did not mean a "physical bodily 
presence." It is a subject of congratulation that the vexed ques- 
tion of what is the personal payment of a poll tax has been 
settled, and settled in the way it has been. The lower court con- 
strued the Constitutional provision requiring the personal pay- 
ment of the poll tax to mean that the payment must be made by 
the party paying same in propria persona, in other words, that 
the payor must be physically present when the tax was paid. 

The Supreme Court reverses this decision and holds that if 
the payment is made out of the tax payer's wit funds this is a 
personal payment, no matter through what vehicle the tax 
reaches the treasurer. The Court in this case states that this 
must have been the intent of the framers of the Constitution, as 
otherwise many good citizens "would be deprived of their right 
to vote although the taxes required of them had in good faith 
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been paid within the required time and out of their own means 
and not out of the means of another." 

The decision we believe meets with general approval. One 
criticism — or ratheh comment — which seems to have some 
weight, is as to what method the treasurer will use to ascertain 
whether the poll tax in each case is actually paid out of the tax 
payer's own funds or by other parties. Of course the Court had 
nothing to do with that in the case before it. From some por- 
tions of the opinion, especially that quoting Judge Keith's lan- 
guage in Willis v. Kalmbach : "It is impossible in a Constitution, 
however elaborate, to provide for every contingency; something 
has to be left to the discretion of those intrusted with the con- 
duct of government," it may be inferred that the Legislature 
could throw safeguards around this matter, so as to render the 
power of the treasurer less, or at least prevent the abuse which 
might grow out of the section as it now stands construed. 



Which after all shows that the English Parliament which oc- 
casionally "does nothing exceedingly well," makes no mistake in 
having a thoroughly competent and well 
A Revisor of Bills, paid officer whose sole duty it is to in- 
spect every bill ere it becomes a law, and 
examining it in connection with preceding laws and decisions of 
the Courts, reshapes it, if necessary, and makes it not only clear 
and intelligible but "Court proof" as far as care can make it. 
We not only have too much legislation, but too much hasty 
legislation, and in an eagerness to prevent vice and criminality 
our lawmakers are often guilty of vicious legislation and criminal 
lack of care in their work. 



When the lawyer or layman of ordinary intellect attempts to 
gather from the decisions of that great body, the Supreme Court 

of the United States, just what ar6 the 
A Government of relative rights of the States and the 

Enumerated Powers. Federal Government under the Consti- 
tution, he finds himself in a fog which, 
though it lifts now and then in particular cases, settles down 
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again in a manner most confusing; just as one who crosses 
North River in a fog sees now the tower of the Singer Building 
and then the low-lying ferry house, and again sky-scrapers and 
Trinity steeple and then nothing but fog. 

The case of Keller v. United States, decided April 5th, 1909, 
Mr. Justice Brewer delivering the opinion of the Court — JJ. 
Holmes, Harlan, and Moody, as might be expected, dissenting — 
would seem to be a tower of strength to the old mossbacked 
State Righters if one did not recall "ex parte Young," with Jus- 
tice Harlan's vigorous dissent — o si sic omnia. 

In the Keller case one Joseph Keller was indicted and con- 
victed for violating the provisions of the act of February 20th, 
1907 (34 Stat, at L. 893, Chap. 1143), § 3, making the mere 
keeping or harboring for the purpose of prostitution, any alien 
woman within three years after she shall have entered the 
United States, a criminal offence. 

The Supreme Court reversed the District Court and held that 
Congress had no power to enact any such law. "Jurisdiction 
over such an offense comes within the accepted definition of the 
police power. Speaking generally, that power is reserved to the 
States for there is in the Constitution no grant thereof to Con- 
gress." This statement is supported by a long line of cases com- 
mencing with Gibbons v. Ogden, 9 Wheat. 1, and the Court 
quotes Chief Justice Marshall's opinion in the great case of Mc- 
Cullough v. Maryland, 4 Wheat. 316: 

"This government is acknowledged by all to be one of enumerated 
powers. The principle that it can exercise only the powers 
granted to it would seem too apparent to have required to 
be enforced by all those arguments which its enlightened 
friends, while it was depending before the people, found it 
necessary to urge. That principle is now universally ad- 
mitted. But the question respecting the extent of the powers 
actually granted is perpetually arising, and will probably con- 
tinue to arise as long as our system shall exist;" 

and Houston v. Moore, 5 Wheaton 1 : 

"Nor ought any power to be sought, much less to be adjudged, 
in favor of the United States, unless it be clearly within the 
reach of its constitutional charter. Sitting here, we are not 
at liberty to add one jot of power to the national government 
beyond what the people have granted by the Constitution." 
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The government relied upon the general power of the nation 
(we gratefully recognize the small "n" in the opinion) to con- 
trol the coming in or removal of aliens and that the provision in 
question was valid from its general effect upon the importation 
and exclusion of aliens ; the Court says : 

"That there is a moral consideration in the special facts of this 
case, that the act charged is within the scope of the police 
power, is immaterial, for, as stated, there is in the Constitu- 
tion no grant to Congress of the police power. And the 
Legislation must stand or fall according to the determination 
of the question of the power of Congress to control generally 
dealings of citizens With aliens. In other words, an immense 
body of legislation, which heretofore has been recognized as 
peculiarly within the jurisdiction of the states, may be taken 
by Congress away from them. Although Congress has not 
largely entered into this field of legislation, it may do so if it 
has the power. Then we should be brought face to face with 
such a change in the internal conditions of this country as 
was never dreamed of by the framers of the Constitution. 
While the acts of Congress are to be liberally construed in 
order to enable it to carry into effect the powers conferred, 
it is equally true that prohibitions and limitations upon those 
powers should also be fairly and reasonably enforced. Fair- 
bank v. United States, 181 U. S. 283, 45 L. Ed. 862,- 21 Sup. 
Ct. Rep. 648. To exaggerate in one direction and restrict in 
the other will tend to substitute one consolidated government 
for the present Federal system. We should never forget the 
declaration in Texas v. White, 7 Wall. 700, 725, 19 L. Ed. 
227, 237, that 'the Constitution, in all its provisions, looks to 
an indestructible Union, composed of indestructible states.' " 

This is "mighty interesting readin' " and we wish we could 
reconcile many of the former opinions of the Court with it. 

But we are in the fog and can only come to the same conclu- 
sion that Squire S. of County, W. Va., reached when 

at 2 o'clock he rendered a decision exactly opposite to one he 
had rendered at 12 M. "In this co't jestice in each pertikeler 
case are rendered regardless of perceedins or receedins. Every 
tub hez to stand on its own pertikeler bottom." 
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As a general thing many of the statutes of New York do not ap- 
peal to outside practitioners as founded upon right reason or good, 

sound common sense, but that doubtless 
A Salutary Statute, grows out of the fact that everybody out of 

New York is provincial and that the or- 
dinary legal mind, especially from the country, cannot grasp the 
subtle niceties of the New York statute maker or of the multitu- 
dinous courts which construe the statutes. A late statute, how- 
ever, must needs meet with the approval of all well-thinking men 
who desire to see justice done through means of the courts and 
juries and not through the newspapers. The Legislature of New 
York several years ago passed a law making it a misdemeanor 
for any person to furnish false information to a newspaper for 
publication. So far as we are able to understand a New York 
lawyer is the first person to be caught in the nets of this statute, 
and as the information he gave was about one of his own cases 
pending before the court, it is indeed an admirable thing to think 
that he got just what was deserved by his conduct. 

The lawyer in question was counsel for a Virginian, as it ap- 
pears, and it came out in the testimony that a tip was given to a 
reporter that he could get information for a spicy article by go- 
ing to the lawyer's office. It appears that the lawyer in question 
amongst other things gave out fifteen statements which were 
neither in the record nor had anything to do with the proceedings. 
He was promptly held up by the Court for alleged contempt on 
the charge of having given the reporter an erroneous and garbled 
account of the trial in which he was counsel for the plaintiff. 
The Court promptly fined him one hundred and fifty dollars and 
we understand that process has been issued for his client, who 
was present at the time the false information was given to the 
reporter and who, it is said, furnished some of the information. 
If this statute could be extended a little further and make it 
contempt of court for a lawyer to discuss with a reporter, any case 
which he had in court, it would be even more salutary than 
it is. We commend its terms to the lawmaking department of 
our Government and would like to see it encouraged in this State. 



